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STATEMENT OF JURISDICTION
This Court has jurisdiction over this appeal pursuant to
Utah Code Ann. § 78-2-2 (3)(j).

A timely appeal was taken from the

March 8, 1993 Judgment in Interpleader of the Third Judicial
District Court, Salt Lake County, Utah.

STATEMENT OF ISSUES PRESENTED
With respect to the "Issues Presented" section of the
Brief of Appellant, the appellee L. A. Entertainment, Inc. ("LAET")
submits that the first paragraph is superfluous and represents
argument inappropriate for that section.

LAET further notes that

the statement of issues, as framed by the appellant David Enzer
("Enzer"), makes no express attack on the Findings of Fact entered
on March 8, 1993 by Judge Frederick and, to obtain the benefit of
a heightened level of appellate scrutiny, purports to raise only
legal issues.

In reality, it is clear from even a cursory review

of Enzer' s Brief that he challenges the Findings of the district
court and, absent reversal of certain of those Findings, Enzer
cannot successfully overcome the result below.

To mount such a

challenge, "[a]n appellant must marshal all of the evidence in
support of the trial court7 s findings. " Ashton v. Ashton, 733
P. 2d 147, 150 (Utah 1987).

The Findings "shall not be set aside

unless clearly erroneous. . . . "

Utah R. Civ. P. 52(a);

Christensen v. Munns. 812 P. 2d 69, 73 (Utah App. 1991).

1

DETERMINATIVE STATUTORY PROVISIONS
Nev. Rev. Stat. §§ 78.115 through .140 and .210 (1991).
The text of Sections 78. 135 and 78. 140 is found at Tab A to
Enzer' s Addendum.
Nev, Rev. Stat. § 78. 115. Board of directors:
Number and qualifications.
The business of every corporation must be
managed by a board of directors or trustees,
all of whom must be at least 18 years of age.
A corporation must have at least one director,
and may provide in its certificate or articles
of incorporation, or in an amendment thereto,
or in its bylaws, for a fixed number of
directors or a variable number of directors
within a fixed minimum and maximum, and for
the manner in which the number of directors
may be increased or decreased. Unless
otherwise provided in the certificate or
articles of incorporation, or in an amendment
thereof, directors need not be stockholders.
Nev. Rev. Stat. § 78. 120. Powers of board of
directors: Generally; bylaws.
1. Subject only to such limitations as
may be provided by this chapter, or the
certificate or articles of incorporation of
the corporation, or an amendment thereof, the
board of directors or trustees shall have full
control over the affairs of the corporation.
2. Subject to the bylaws, if any,
adopted by the stockholders, the directors may
make the bylaws of the corporation.
Nev. Rev. Stat. § 78. 210. Issuance of stock
for services or property to be fully paid.
A corporation existing under any law of
this state may issue stock for cash, labor,
services or personal property, or real estate
or leases thereof. Any shares issued for such
a consideration shall be deemed fully paid if:
1.

The entire amount; or
2

2. Not less than the amount
characterized as capital pursuant to NRS
78.270 accompanied by the legally
enforceable obligation of the subscriber
the pay the balance of the subscription,
has been received by the corporation. The
judgment of the directors as to the value of
the labor, services, property, real estate or
leases thereof, is conclusive as to all except
the then existing stockholders and creditors,
and as to the then existing stockholders and
creditors it is conclusive in the absence of
actual fraud in the transaction,

STATEMENT OF THE CASE
I.

Nature of the Case.

This is an action in interpleader filed by the plaintiff
Olsen Payne & Company, Inc. in response to conflicting claims
advanced by Enzer and LAET to certain LAET stock and stock
proceeds held by Olsen Payne.

Enzer claimed title to the stock

and proceeds by reason of certain alleged corporate actions
memorialized in documents found in the files of LAET.

l

In

response, LAET challenged Enzer' s purported rights because the
alleged corporate actions were undertaken in violation of LAET' s
Articles of Incorporation and By-Laws, in violation of governing
Nevada corporate statutes, and were tainted both by Enzer' s breach
of his fiduciary duty owing to LAET and by fraud.

Significantly, none of the operative pleadings filed by
Enzer in this action made any mention of the backdated May, 1991
Resolution now cited by Enzer as the principal basis for his rights
to a portion of the stock and proceeds.
3

n.

Course of Proceedings.

In the district court, this action proceeded initially
on a confusing procedural trajectory.

In response to Olsen

Payne' s filing of the interpleader action on October 2, 1991,
Enzer immediately brought a Motion for Summary Judgment or
Alternatively for Partial Summary Judgment Releasing Funds Held in
Interpleader with an expedited hearing noticed for October 29,
1991--ten days before LAET was due to file an answer in the
action.

(R. 37-3 9. )

November 18, 1991.

Enzer7 s motion was heard and denied on

(R. 302-303.)

Enzer next filed, on November

26, 1991, a Motion for a Mandatory Preliminary Injunction seeking
liquidation of all LAET stock held by the Court.

(R. 304-305.)

Hearing of this motion was deferred until January 14, 1992.

In

the interim, both LAET and Enzer filed their Answers to the
Complaint, cross-claimed against each other and responded to those
Cross-claims.

(R. 245-59, 456-492, 522-530.)

On January 14,

1992, the district court heard evidence on the Motion for a
Mandatory Preliminary Injunction.

At the conclusion of Enzer' s

evidence, LAET moved to dismiss the preliminary injunction action
and the Court granted that motion.

(R. 617-622.)

Thereafter, the parties engaged in discovery and entered
into two stipulations relating to the testimony of potential trial
witnesses not subject to subpoena in Utah.
1904. )

(R. 1360-1367, 1903-

To simplify the issues at trial, LAET moved the Court on

November 3, 1992 for the entry of a partial summary judgment.

4

(R.

1194-1196. ) The Court denied this motion at a hearing held on
November 30, 1992 and ordered the matter to trial commencing
February 9, 1993.

(R. 1674-1675. )

In advance of the trial, both parties submitted trial
briefs.

(R. 1912-1948; 1951-1971.)

Responding to LAET's brief,

Enzer moved to strike portions of that brief which cited the LAET
Articles of Incorporation and By-Laws as grounds for denying
Enzer7 s claim.

(R. 1972-1973. ) This motion to strike was argued

and denied at the outset of trial.

(Tr. I: 10-11; R. 2006-2007. )

Enzer has not pursued an appeal from this ruling.
This action was tried for three days from February 9
through 11, 1993.

At the conclusion of the evidence, the district

court directed counsel to submit proposed Findings of Fact and
Conclusions of Law for consideration by the Court.
2042-2059.)

(R. 2009-2041;

On February 26, 1993, Judge Frederick issued a

Memorandum Decision indicating his intent to rule in favor of
LAET.

(Addendum Tab A; R. 2060-2074.)

On March 8, 1993, the

district court entered the Findings of Fact and Conclusions of Law
and a Judgment in Interpleader from which Enzer now appeals.
(Addendum Tab A; R. 2091-2108; 2110-2111. ) Compelled by anxiety
regarding the disbursement of the interpleaded funds and stock,
Enzer filed his Notice of Appeal on March 5, 1993, before the
entry of judgment.

(R. 2089-2090. )

As the records of this Court and the district court
reflect, the parties engaged in extensive post-trial proceedings

s

relating to the propriety of a supersedeas bond and the amount
thereof.

In addition, a third-party claiming potential rights

against LAET arising out of a bankruptcy proceeding attempted to
prevent disbursement of the stock and proceeds to LAET.
attempt was rejected by the district court.
III.

This

(R. 2209-2210.)

Disposition in the District Court.

This action went to trial on the issue of whether Enzer
had a claim to the stock and proceeds superior to that of LAET.
Citing alternative grounds, Judge Frederick found in favor of LAET
and awarded to the company all stock and proceeds interpleaded.
IV.

Statement of Relevant Facts.

A.

Introduction

Enzer has left the district court' s Findings of Fact
unchallenged on appeal.

As a consequence, these are the sole

point of reference in any discussion of the facts relevant to the
issues presented for review.

In his brief, however, Enzer offers

an argumentative, twelve-page recitations of "facts" as he wishes
the district court would have found them.

In all this, he only

once makes any reference to any of the Findings of Fact that
necessarily govern this appeal.
19. )

(Brief of Appellant, 1F 39 at p.

In contrast, LAET offers the following statement of the

relevant facts as found by the district court. 2

1

Findings are referenced by "F." and the corresponding number
of the finding. The Findings are included as Tab B to the attached
Addendum. Additionally, the Findings are found in the Record at
pages 2091-2108.
6

8.

Enzer and LAST

Enzer, a young attorney with less than three years
experience, left the private practice of law in 1989 to work with
Sherman Mazur ("Mazur"), a southern California businessman.

Among

other activities undertaken for Mazur, Enzer became a director of
LAET, a company in which Mazur had a significant interest.

(F. 2

and 3. )
At the time Enzer joined its board, LAET was a Nevada
corporation in the business of operating video rental outlets.
Its stock traded publicly on the NASDAQ exchange and it reported
to the United States Securities and Exchange Commission ("SEC").
The LAET Articles of Incorporation dictated that "the
number of directors . . . not be reduced to less than
three. . . . "

(At the time Enzer joined the board, there were

four directors.)

The LAET Articles also allowed both the

shareholders and the directors to amend the LAET By-laws with
shareholder amendments taking precedence over director amendments.
Soon after Enzer joined the LAET board in 1989, the LAET
shareholders voted unanimously "to eliminate directors fees by
modifying . • . the Corporate Bylaws. "

c.

(F. 1 and 4 through 8. )

Enzer In Charge

By August, 1990, several LAET board members (including
co-founder Daniel Lezak ["Lezak"]) had resigned without
replacement, leaving Enzer as the sole member of the LAET board.
Enzer became the chairman of LAET and continued in that capacity

7

and as sole director until January 22, 1991.

He also served as

attorney to the company giving legal advice and preparing legal
documents.

(F. 10 and 11. ) For the latter services, he was paid

the sum of $5,000 in November, 1990.

(It should be noted that

Enzer throughout this time was engaged in other enterprises on
behalf of Mazur and received compensation in connection with these
activities. )

(Tr. I: 57-58; II: 45-46. )

Enzer entered into a Consulting Agreement with LAET in
December, 1990.

As sole director of the company, he approved his

agreement and a consulting agreement with Mazur at a board meeting
on December 1, 1990.

The only compensation provided for in

Enzer' s agreement was the sum of $200 per month commencing one
year later on December 1, 1991.

This agreement did not include

any provision for an incentive bonus.

(F. 12; Tr. Ex. 34. )

On January 22, 1991, Lezak rejoined Enzer on the LAET
board as the chairman, bringing the total LAET directors to two.
While Enzer was actively involved in LAET' s operations, Lezak had
limited involvement throughout the relevant time period.

(F. 13

and 14. ) As of the date that Lezak joined the board, LAET was
experiencing financial problems and its stock was listed on the
NASDAQ index at $. 03 per share.
D.

(F. 15. )

Marutaka and Enzer' s Fraud

LAET' s fortunes began to change significantly in late
May, 1991, when LAET entered into a letter of intent to merge with
Marutaka, an entity with extensive landholdings in Japan.

8

Enzer

himself signed the May 23, 1991 letter of intent on behalf of LAET
with the understanding that Marutaka had book assets valued in
excess of $1 billion.

(F. 16. )

The advent of the Marutaka transaction prompted Enzer to
seek ways to profit from LAET' s good fortune.

Following the

signing of the May 23, 1991 letter of intent, Enzer undertook
several schemes to consummate transactions that would result in
issuance of large amounts of stock to him.

Enzer' s first attempt

came on May 30, 1991, when he wrote to LAET's stock transfer agent
falsely representing that he had purchased the majority block of
LAET stock and directing that it be placed in his name.
was not successful.

This plan

(F. 17. )

Five days later, Enzer concluded to pursue another plan.
On June 4 and 5, 1991, he created written minutes for two "special
meetings" of the LAET board to give the false appearance that
actions actually discussed and undertaken after the signing of the
May 23, 1991 Marutaka letter of intent had occurred before that
date, on May 3 and 6, 1991 (the "Backdated Minutes").

In one set

of the Backdated Minutes, Enzer approved issuance of $30,000 of
stock to a Lezak-related entity and in the other Lezak approved
issuance of $60,000 of stock to an Enzer/Mazur-related entity
(Holmby Capital Partners).

The backdated minutes treated the

stock as if it were worth only $. 03 per share although its value
and potential value in the wake of the announcement of the
Marutaka transaction were many multiples of that nominal amount.

9

(F. 19, 20 and 30. )

(These Backdated Minutes, unmentioned in

Enzer's Answer, his Cross-Claim, his Answer to LAET's Cross-Claim
or any other of his pretrial pleadings, are now the centerpiece of
Enzer' s appeal. )
Perhaps recognizing that the Backdated Minutes, like the
May 30, 1991 letter, were a shaky means for engineering a
potentially multi-million dollar windfall, Enzer commenced the
following day, June 6, 1991, to "rewrite" his December 1, 1990
Consulting Agreement.

No doubt with Marutaka in mind, he added to

the agreement a paragraph that provided for a substantial
incentive bonus on transactions he engaged for LAET.

Then, to

make the modified agreement appear to be the genuine December 1,
1990 Consulting Agreement, Enzer photocopied the signature of
LAET' s former president, James Kolitz (then no longer with the
company) from Mazur' s December 1, 1990 consulting agreement and
"cut and pasted" it to the modified agreement.

Enzer thereafter

forwarded this bogus Consulting Agreement to outside securities
counsel with the false representation that it constituted a copy
of his existing Consulting Agreement with LAET.

(F. 23 through

24; Tr. Ex. 577, 582; Tr. Ill: 57-59. )
Having altered his Consulting Agreement to support
ostensibly the issuance of 3. 5 million shares of LAET stock to
him, Enzer arranged for the preparation of a "Unanimous Written
Consent" of the LAET board approving the issuance of stock to him
and others (the "Corporate Resolution").

10

This Corporate

Resolution specifically recited that the "Consulting Agreement"
was the basis for issuance of 2 million shares to Enzer and that
another 1.5 million shares were issued as "directors shares."

By

sending Lezak only the second, signature page of the Corporate
Resolution and thereafter misrepresenting the contents of the
first page on which the number of shares to be issued was set
forth, Enzer fraudulently procured Lezak' s signature on the
document.

Enzer later participated in the alteration of the

Corporate Resolution without the knowledge of Lezak.

This

fraudulent and altered Corporate Resolution was the sole means by
which, in late June, 1991, Enzer procured the issuance of 3.5
million shares of LAET common stock in his name.

(F. 24 through

29; Tr. Ex. 522. )

E.

The 1991 Form 1Q-K

Not long after the issuance of LAET stock to Enzer, in
early August, 1991, LAET filed its annual Form 10-K with the SEC.
Lezak had signed a telecopied signature page for that document on
July 19, 1991 without reviewing any draft of the Form 10-K. (Tr.
Ex. 102 at p. 16. ) At the time, Lezak also signed a signature
page for a revised Corporate Resolution, again without reviewing
the first page of the document.

Soon after, however, Lezak

learned that the number of shares approved for issuance to Enzer
in the Corporate Resolution did not agree with his (Lezak7s)
understanding as evidenced in the Backdated Minutes.

He insisted

on an explanation of the discrepancy and received assurances that

11

the matter would be taken care of before filing of the Form 10-K.
(P. 3 4 through 39. )
The Form 10-K was also signed by Enzer, as director.
Enzer had actual knowledge of the contents of the document.

In

reliance on the Corporate Resolution, the Form 10-K falsely
represented that Enzer7 s shares were issued, in part, for
"consulting services" pursuant to the Consulting Agreement.
Ex. 102 at pp. 11 and 12.)

(Tr.

The bogus Consulting Agreement was

attached to the Form 10-K as Exhibit 10. 12.

(There was no mention

of the Backdated Minutes. ) Enzer knew the representations in the
Form 10-K regarding the bogus Consulting Agreement to be false;
nevertheless, he made them in an attempt to secure LAET' s
affirmance of the issuance of the 3. 5 million shares and to
prevent interference with his plan to profit improperly from the
Marutaka transaction.

(F. 40 through 45. )

Prior to September 20, 1991, Enzer sold over 500,000
shares of the 3. 5 million issued to him.

The sale of these shares

yielded the $568,231.25 later interpleaded in this action.

The

funds and remaining stock were held by the plaintiff Olsen Payne.
To obtain further affirmation of the issuance of shares to him,
Enzer prepared minutes ostensibly of a late September, 1991 LAET
board of directors meeting that contained express approval of the
issuance to him.

LAET declined to approve the minutes.

Enzer

then resigned as a director of LAET and this legal action ensued.
(F. 48 through 51. )

12

SUMMARY OF ARGUMENT
The cii str. i ct cour t# as the trier of the facts,, clearly
accepted LAET' s version of the facts and rejected that of Enzer.
On appeal, Enzer claims that he does not cheillenge » lu adverse
Findings of the d i. si n e t court (and, indeed, he cannot because he
has failed to marshal the evidence to demonstrate clear error).
Rather, Enzer has attempted to frame legal issues
issue

the piiiicipai

enforceability of the Backdated Minutes.

Nonetheless, this and the other issues are extremely fact
dependant and, under the district court' s Fi ndi ngs,
resolved in Knzci

cannc t be

; favor.

Enzer never relied on the Backdated Minutes to establish
his rights to the stock unti±, it

trial, LAET" proved conclusively

that Enzer' s handling of the bogus Consulting Agreement and the
Corporate Resolution was fraudulent in the extreme.

The latter

documents were those that resulted in the Issuance of the stock to
Enzer in the first place,

Enzer cannot now raise an issue on

appeal that was not p,ed before trial and is nothing more than a
fall-back position af*^r -r» ••

*•-

-

fraud..

The Articles of Incorporation of lAHT required a minimum
of three directors.
Minutes were *caji
only two directors.

The actions set forth in the Backdated
•., ;-- :4

a time when LAET had

The company is entitled, under governing

Nevada statutes, to assert this lack of authority in 11 n s
litigation d-ia,1.11st .11 termer director, Enzer.
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The By-Laws of LAET enacted by the LAET shareholders
prohibited the payment of directors fees.

The LAET directors were

expressly prohibited in the Articles of Incorporation from acting
contrary to By-Laws enacted by the shareholders.

The Backdated

Minutes purported to award Enzer shares for directors services.
Further, Enzer claimed 1. 5 million of the shares of LAET stock at
issue as "directors shares."

This compensation violated the LAET

By-Laws.
LAET did not ratify the share issuance to Enzer nor did
it waive its right to object to such issuance on the basis of
Enzer' s fraud.

The district court excluded all evidence of

ratification and waiver based on LAET' s treatment of others or
actions taken after Enzer' s resignation as director.
not appeal this ruling.

Enzer did

The Findings will not support any

conclusion that LAET ratified or waived anything.

This would be

logically impossible since no action was ever taken on the
strength of the Backdated Minutes so LAET was never confronted
with actions arising from that document to ratify or waive.
Nevada law placed on Enzer the burden at trial to prove
either that Lezak was a disinterested director acting in good
faith in executing the Backdated Minutes or that the transaction
was fair to LAET.

The district court found that he did neither

and the evidence supports those Findings.

The Backdated Minutes

were fraudulently dated and contained misrepresentations of the
value of LAET stock.

Further, the payment of $600,000 for

14

unspecified servi »?s (already covered by a consulting agreement)
was not fair to LAET,
The numerous acts of impropriety round uy trie district
court demonstrate that the Backdated Minutes were part of a larger
course of conduct that violated Enzer' s fiduciary duty to LAET and
were a fraud on the company.

These Findings render the minutes

unenforceable.
Any complicity on the part of Lezak does not- purge uie
stain of Enzer7 s fraud,

To secure the issuance of stock, the

minutes would necessarily be directed to LAET' s stock transfer
agent.

The fraud was aimed at the company th rough 1 :he stock

transfer; agent-

nuii Lezak's participation does not render the

minutes enforceable.
The district court found that Rnzei. could not enforce
the f i.euieliij f-"ni Corporate Resolution.

The court found that Enzer

defrauded Lezak and that he claimed the Consulting Agreement a« a
basis for issuing the shares.

These >wt. Findings are not to be

set ,-isuie simply because Enzer can characterize certain evidence
as being to the contrary.

ARGUMENT
I,

ENZER IS PRECLUDED FROM ASSERTING RIGHTS UNDER THE
BACKDATED MINUTES.
This matter, as appealed by Enzer, bears little

resemblance
Enzer sough

the posture of the litigati on a t trial

Then,

establish his rights to the 3„ 5 million shares of

LAET stock under the Corporate Resolution—the document on which

the transfer agent relied in issuing the stock.

Now, he seeks

recovery of a fraction of that stock under the Backdated Minutes,
which went unnoticed and unmentioned from their creation on June
4-5, 1991 until trial.
The district court invalidated Enzer' s course of conduct
on five independent legal bases: (1) violation of the LAET
Articles of Incorporation (Conclusions of Law [hereinafter "C,"] 4
through 7), (2) violation of the LAET By-Laws (C. 8 and 9), (3)
noncompliance with Nevada Rev. Stat. § 78.140(1) (C. 12 through
15), (4) breach of fiduciary duty citing multiple factual grounds
(C. 16 through 18), and (5) common law fraud also citing multiple
factual grounds (C. 19). To establish the enforceability of the
Backdated Minutes, Enzer must overcome each of these alternative
bases.

This he has failed to do.
A.

Enzer Never Relied Upon The Backdated Minutes As
The Basis For The Issuance Of Any Of The Shares
Interpleaded In This Action.

All appellants are bound by the axiom that "matters not
raised at the trial court level will not be considered by this
Court on appeal. . . . "
1987).

Mascaro v. Davis. 741 P. 2d 938, 946 (Utah

Even where an issue was raised "briefly in oral argument"

below, this Court has held it "was not sufficiently preserved for
appeal."

Shire Development v. Frontier Investments, 799 P. 2d 221,

224 (Utah App. 1990).

This basic rule precludes the principal

arguments and factual basis that Enzer advances on appeal.
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Admitted]y

the Backdated Minutes might have afforded

Enzer a separate claim that could have been tried in the district
court.

However, because these minutes were never the basis cited

for the i ssLhMiC't-' of the stock in dispute, it was incumbent on
Enzer to state expressly in his pleadings the facts and legal
theories on which he now relies to arque for Lecoveiy under the
Backdated MJ "lutes.
The Backdated Minutes received absolutely no mention in
- -•em this 1 i tigation

the pleadings that defir-

c;iginal Motion for Summary Judgment (B

In his

58-74), in his affidavit

in support of that Motion (R. 75-168), in his Cross-CIaim (R

2 4 5-

259), in his memorandum iri Support of tiie Motion, for Mandatory
Preliminary Injunction (R. 306-315), and in his response to LAET' s
Motion

:

jr Partial Summary Judgment (R. 1368-1576)

complet on •*-:.

i i en* about t )IH Backdated Minutes,

ISnzer was
He focused always

Corporate Resolution—the actual basis for the transfer

agent s issuance

shares to him and the only basis ever cited

• :. v-

Enzer's thirty-six page Trial Brief (R.

1912-1948), the Backdated Minutes garnered only passing mention in
a single sentence at page 9.

There wa-i never .:.i,ii a s — . T

that

Enzer rel ied on these minutes to recover a portion of the stock
and proceeds

issue, and the undisputed Findings of the ctxst .. t

court show that -

Corporate Resolution.

With -..- u;osr tria,. filing of Proposed Findings of Fact
and Conclusions ~~ ~u** v^. 2009-204±;,

• r.

r b<agan t: • •• articular a

legal theory premised in part on the enforceability of the
Backdated Minutes.

(See Enzer' s proposed Findings 25 through 28

and Conclusions 1 and 2. ) This new theory still was secondary to
the facts and theories actually pled and tried in the action.
However, duiring the dispute over the amount of the supersedeas
bond (after the entry of judgment and adverse findings) and upon
filing his Docketing Statement, Enzer finally advised the Supreme
Court and LAET that, on appeal, his foremost issue would be to
seek enforcement of the Backdated Minutes.

(Docketing Statement

dated March 30, 1993, pp. 8 and 9; Memorandum in Support of
Appellant David Enzer' s Motion to Stay Release of Stock and
Proceeds Pending Determination of Appeal dated April 5, 1993, p.
13. )
As already noted, Enzer may not advance a basis for
recovery never previously alleged in this action.

It is

inevitable that an unsuccessful litigant will search for new
theories to overcome the deficiencies leading to his setback at
trial.

With the Backdated Minutes, Enzer has marked out just such

a fall back position, but it is a position that he failed to
advance until the evidence was in and the trial was over.

The

enforceability of the Backdated Minutes was never an issue before
the district court.
The unassailed Findings of the district court affirm
that the fraudulent Corporate Resolution was the document by which
the 3. 5 million shares were issued.
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Enzer personally arranged its

signing and. forwarded it to outside securities counsel with
directions to "coordinate" the stock issuance with the transfer
agent.

(F. 28.)

Counsel RPFII" I hv KesoJnti.uij tu the stock

trans:-: aaeni- in order to secure the issuance of tne disputed
shares

71-32.)

There is no Finding of -he district court

that the Backdated Minutes figured in tlui

. r. - -:. in t-he issuance of

the shares i n dispute or that Enzer or anyone ever placed the
slightest reliance on the Backdated Minutes.

This is ,'hy Enzer

consistently relied on the Corporate Resolution in this proceeding
until t^^

district court found that it was secured through fraud.

Enzer shoul
law and t-

;v.-- now be allowed to argue a rharartp ri zati i m ui I he
\

pi evionsly advanced to justify the issuance of

the stock.
B.

^ 8 A Director, Enzer Cannot Enforce The Backdated
Minutes Adopted In Violation Of LAET' s Articles Of
Incorporation And Its By-Laws.

The Articles of Incorporation
The parties concui fi-iirif

heo"':-' "r,1ET is a Nevada

corporation, the J aw of Nevada controls •
governance,

issues of corporate

The district court found that LAET; s Articles of

Incorporation specifically nequi red that; tiie I AET board consists
least three directors.
Nevada Rev. Stat.

*. x j ^ U ; states as follows-

The statement in the . . . articles of incorporation of
the . . . powers . . . of the corporation constitutes,
as between the corporation and its directors, . . . an
authorization to the directors and a limitation upon the
actual authority of the representatives of the

corporation. Such limitations may be asserted . . . in
a proceeding by the corporation . . . against the
officers or directors of the corporation for violation
of their authority.
(Emphasis added. ) 3
Under the LAET Articles of Incorporation requirement of three
directors, Enzer and Lezak had no power to conduct business with
less than three directors.

LAET is entitled to rely on this

provision in its Articles of Incorporation in this litigation
against Enzer by virtue of Nevada Rev. Stat. § 78.135(1).
Enzer has responded by citing sub-section (2) of Section
78. 135:

"No limitation . . . contained in . . . the articles

shall be asserted as between the corporation . . . and any third
person. "

This provision does not apply.

Enzer is not a "third person."
facto officer of the company.
for LAET.

With respect to LAET,

He was both a director and de
In addition, he acted as attorney

The limitations on power and authority set forth in the

Articles of Incorporation bind him, and Nevada law gives LAET the
right to rely on such limitations.

Thus, any approval of

compensation set forth in the Backdated Minutes is voidable by
LAET for lack of a sufficient number of directors under the LAET
Articles of Incorporation.

3

Nevada Rev. Stat. § 78. 115 empowers the corporation to
"provide in its . . . articles of incorporation . . . for a fixed
number of directors. . . . "
Nevada Rev. Stat. § 78. 120 provides
that the articles of incorporation constitute a "limitation" on the
directors' "full control over the affairs of the corporation."
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2.

The By-Laws

LAET' s By-Laws also prove a legal impediment to Enzer' s
recovery c* ' \-

-* million shares denominated " di rectors sha r < • s "

The distric

, -

-::-.-r November

1

98 9, by reason

of action taken by a vote of shareholders, all directors fees were
eliminated.

Because this was a by-law "adopted by t .he

stockholder*.

uncleF Articin

» of the LAET Articles of

Incorporation, the directors had no power to aer contrary to its
dictates.

Thus, Enzer acted contr • ^

engineennq the issuannp of +-V»O "directors shares" and cannot now
recover those shares,

j.

Ratification and Waiver

Enzer insists that, by its actions subsequent to the
issuance of the 3,5 million shares, LAET has relinquished its
right to rely on the m nv> i & ionin m

J tih Articles and By-Laws.

Specifically,, he attempts to cite evidence that LAET has honored
corporate actions taken with fewer than three di rect-ors and that
Lezak and Mazur retai ned ^LDI'K issued in the summer of 1991 under
the Corporate Resolution.
This argument disregards the evidentiary rulings at
trial from which Kiizer took no appeal.

Judge Frederick

specifically excluded on relevance grounds all evidence of
ratification
LAET' "••! acnie

r waiver based
• -i\3^

-

?.f*-e. Enzer's termination,,

others or on
,1... I' 38-39, i

Counsel made nc proffer _i ihe excluded evidence and Enzei 'ia&

taken an appeal from any of the district court' s evidentiary
rulings.

(See Statement of Issues Presented, Appellant' s Brief,

pp. 2-3. ) The district court also entered specific conclusions
that Enzer had failed to prove ratification or estoppel.

(C. 21

and 22. )
On this point, Enzer essentially asks this Court to make
additional findings from which he can argue his position on the
law.

In the absence of any trial testimony, he cites disclosures

from the two voluminous LAET 10-K filings admitted into evidence
for other purposes.

(Tr. I:35, I: 64, 65; Trial Exhibits 102 and

103. ) The portions of these exhibits on which Enzer now relies
were never brought to the district court' s attention at trial.
This is understandable in light of Judge Frederick' s adverse
evidentiary ruling, unchallenged on appeal, which would have
precluded the use of these documents to show disparate treatment
in subsequent corporate actions.

The evidence Enzer proffers was

never before the Court to prove the propositions now advanced.
Enzer' s legal authorities do not establish the position
for which he now argues.

On ratification, Enzer cites Federal

Mining & Engineering Co. v. Pollak, 85 P. 2d 1008 (Nev. 1939),
which restates a black letter rule with respect to ratification.
As a preliminary matter, it should be noted that this Nevada case
was decided before the enactment of Nev. Rev. Stat. § 78. 135 in
1949 and, therefore, contains no analysis of the effect of subsection (1) of Section 78.135 on the unauthorized corporate

oo

action,

(The Nevada court specifica 1 ly u-knowiedgwi <^" page UU."

of its opinion in Pollak that it had no statute before it )
Nevada statutory law now permits the corporation to assert the
Articles of Incorporation as a luint on director authority in
litigation with the director.
Assuming continued validity of the black letter rule in
Nevada, Enzer argues thai' L.AKT s treatment o:i other persons issued
stock under the Corporate Resolution and the retention of the
"benefits" of his services constitute ratification.

«=•.

d,il<?

the absence uf amy findings supportive of these factual
assertions, the scenario offered by Enzer does not fit the rule.
LAET' s treatment o£ others is irrelevant t• o i t-R t i Pat ment i•» f
Enzer.

A.

- yiney, director and de facto principal

executive, Enzer7 s position with the company was entirely distinct
from that
Enzei: ai
it

^ Lezak and Mazur.

LAET did mul; bind itself to treat

I others and there is no rule of law that so binds

y reason of the unchallenged evidentiary ruling, there was

no evidence of what circums
issuances to third parties.

honoring of share
This is certainly not a case where

LAET ratified part of interdependent contracts and rejected the
rest.

The company was M

libeiU

lo repudiate Enzer's claim and

stand by its separate obligations to others.
LAET did not retain any benefit arising from an express
or implied agreement

I.e. issue stock to Enzer.

One is required to

take on faith the proposition that Enzer conferred any substantial
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positive benefit on LAET for which he anticipated compensation.
Any non-director services he rendered were pursuant to the terms
of the original Consulting Agreement (singlehandedly put in place
by Enzer) that stated unequivocally the $200 per month
consideration to which Enzer was entitled.
If Enzer claims shares for directors services, he must
confront the prohibition on such compensation in the By-Laws
enacted by the shareholders.
action was taken.
the company,,

Enzer was at the meeting where this

This was the rule under which he chose to serve

Any possible alteration of that rule by the

Backdated Minutes could be prospective only; however, the shares
Enzer claims were issued concurrent with the agreement, before any
future services could be rendered. 4

The district court concluded

that the stock claimed by Enzer could not be payment for future
performance.

(C. 21; cf. , Nev. Rev. Stat. § 78.210.)

not challenged this conclusion.

Enzer has

Thus, LAET could not owe Enzer

for any purported benefits arising from his services.
Enzer also argues that LAET waived the limitations set
forth in the By-Laws with respect to director fees.

The sole case

cited, Schraft v. Leis, 686 P. 2d 865 (Kan. 1984), is of no

4

The Nevada Supreme Court stated in Rocky Mountain Powder Co.
v. Hamlin. 310 P. 2d 404, 406 (1957):
The law is well established that an officer or director of
a corporation cannot lawfully be compensated by the board
of directors for gratuitous services within the scope of
his official duty rendered to the corporation during his
term as a director, in the absence of some express
prearrangement for such compensation.

precedential value.,

In Schraft, i hi. ho^ei tailed to take the

forma 1 action required by the by-laws to set the compensation of
the corporation' s president despite express authorization to set
such salary,

an action to recover

unauthorized sal ary paid,

the i.'ourt tie Id that the directors' practice of informally setting
the president's salary constituted a waiver of the procedure
outlined in the by-1 aws
In the case of LAET, formal procedure was not the issue
nor did the board have any authority to set cli rectoi
The shareho

'-

compensation.

^cifically declared that there

be no directors fees.

The LAET Articles of Incorporation

prevented the directors from overriding shareholder enacted by
laws.

Phe Dy-law* i^'Miie .1 n,u> play not because Enzer did not follow

some formal procedure, but because he and Lezak had no power to
vote themselves director fees.
C.

Enzer Failed To Prove That Lezak Was A
Disinterested Director In Adopting The Backdated
Minutes Or That The Stock Issuance To Enzer Was
Fair As To LAET.

Under Nevada law, Enzer had the burden of
trial that the approval
Partners under .

of a Kt/ick > s& «iaiice to Holmby Capital

Backdated Minutes was not void or voidable.

Nevada Rev. Stat.

"-

40",

:rovides alternative means tor

validating a
and one or mor-

ransaction between a corporation
^: .t? lirectors. . . . "

To demonstrate that the

transaction is not "void or voidable," 1 hp
el the?

provlnq at

{ 3 'i " qi od fa.it.ri

ii rector must, establish

approval or ratification of the
7*

transaction by "sufficient" non-interested directors after
disclosure of the financial interest to, or knowledge of the fact
by, the board, or (b) "[t]he contract or transaction is fair as to
the corporation at the time it is authorized or approved."5

The

district court concluded that Enzer had failed to prove either of
these alternatives.

(C. 12 through 15, 17(d).)

Enzer' s could not prove the first alternative for
several reasons.

(C. 13. ) First, a transaction memorialized in

minutes backdated to give the false appearance that it occurred
before knowledge of a lucrative proposed merger can hardly be
characterized as undertaken in "good faith."

Second, the

recitation of $60,000 consideration at $. 03 per share grossly
misstated the June, 1991 value of the LAET stock, which was
trading at roughly ten time that value and headed upward.

(F.

30. ) Third, the simultaneous preparation of minutes to award
valuable stock to both Enzer and Lezak gave each an interest in
the other' s transaction with the company.

The crude attempts to

sanitize the transaction by backdating and preparing separate
minutes with differing dates only underscores the financial
interest of both directors in this package deal.

Finally, the

vote of a single director where the Articles of Incorporation
required three to transact business was not "sufficient for the
purpose. . . . "

5

A third alternative requires disclosure at a shareholders
meeting, a circumstance not presented by the facts of this action.

Enzer also failed to prove the second alternative
available under Section 78.140(1).

(C. 15. ) The Backdated

Minutes speak of $60,000 compensation in the form of stock at $. 03
per share, but the real world price of that stock was over
$600,000.

If one disregards the Consulting Agreement and the By-

laws, Enzer still offered no evidence that, five years out of law
school and working part-time, he was worth over half a million
dollars to the company.

The district court correctly concluded

that Enzer' s attempt to obtain stock through the Backdated Minutes
failed to comply with Nevada Rev. Stat. § 78.140(1).
D.

Enzer' s Handling Of The Backdated Minutes
Constituted A Breach Of His Fiduciary Duty Owing To
LAET And Renders Any Agreement To Issue Stock
Unenforceable.

Nevada law during the relevant time period provided that
"[d]irectors . . . shall exercise their powers in good faith and
with a view to the interest of the corporation. "
Stat. § 78.140(1) (1991).

Nevada Rev.

In Leavitt v. Leisure Sports Inc. , 734

P. 2d 1221, 1224 (Nev. 1987), the Nevada Supreme Court held:

"A

corporate . . . director stands as a fiduciary to the corporation.
This fiduciary relationship requires a duty of good faith, honesty
and full disclosure."6

The law of California, the jurisdiction

in which Enzer performed all acts to obtain the issuance of the
stock, is the same. See 9 B. Witkin, Summary of California Law.

b

duties.
1987).

Enzer' s position as attorney for LAET imposed similar
See, e.a. , Webster v. Lehmer, 742 P. 2d 1203, 1206-07 (Utah
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Corporations at § 99 (9th Ed. 1989); California Corporations Code
§ 309(a).

£JL/ Nicholson v. Evans, 642 P. 2d 727, 730 (Utah 1982).
In Anaelus Securities Corp. v. Ball, 67 P. 2d 158 (Cal.

App. 1937), a corporate director failed to account to the
corporation for profits derived from stock purchased on behalf of
the corporation for which he gave no consideration.

In holding

the director liable, the court stated:
The directors of a corporation hold a fiduciary relation
to the stockholders, and have been intrusted by them
with the management of the corporate property for the
common benefit and advantage of each and every
stockholder; and by their acceptance of this office they
preclude themselves from doing any act or engaging in
any transaction in which their private interest will
conflict with the duty they owe to the stockholders and
from making use of their power or the corporate property
for their own advantage. . . . [S]uch transactions are
subject to rigid scrutiny . . . and the director's
actions must be open and aboveboard and taken in good
faith.
67 P. 2d at 160.
Applying this standard to the actions of the director in Anaelus
Securities, the court held the director liable to the corporation
for the profit realized by him in the stock transaction.

See also

Remillard Brick Co. v. Remillard-Dandini Co. , 241 P. 2d 66, 75
(Cal. App. 1952) citing Pepper v. Litton, 308 U.S. 295, 60 S. Ct.
238, 245 (1939) (". . . the burden is on the director . . . not
only to prove the good faith of the transaction but also to show
its inherent fairness from the viewpoint of the
corporation. . . ." )
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The transaction evidenced by the Backdated Minutes was a
breach of Enzer' s fiduciary duty.

It was premised on falsehoods

including backdating and misstatement of current stock values.
constituted blatant self-dealing between the directors.

It

It

violated major provisions of the Articles of Incorporation and ByLaws.

And it produced a windfall to Enzer at the expense of LAET

for which he never accounted to the company.

Judge Frederick

correctly concluded that Enzer breached his fiduciary duty in
connection with the Backdated Minutes.
E.

(C. 17(d). )

Enzer Cannot Use His Own Fraudulent Acts To
Reinstate Any Rights Afforded Under The Backdated
Minutes.

Judge Frederick held that Enzer committed common law
fraud on LAET.

(C. 17 and 19. ) The specific acts of fraud

included misrepresentation of the date and occurrence of the board
meetings purportedly memorialized in the Backdated Minutes and the
backdating of documents to give the false appearance that
corporate action favorable to Enzer' s personal financial interests
was taken before the execution of the Marutaka letter of intent.
(C. 17(e) and (f). ) The district court held that Enzer's
fraudulent course of conduct prevented him, as a matter of law,
from asserting rights to the stock and proceeds superior to those
of LAET.
On appeal, Enzer does not challenge these conclusions
but instead argues that his most severe acts of fraud in securing
the various permutations of the Corporate Resolution mandate
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reinstatement of the Backdated Minutes.

The district court' s

Findings, particularly F. 16 through F. 43, establish without
dispute that Enzer engineered a series of fraudulent transactions
to secure unwarranted personal benefits from the Marutaka
transaction.

During a period of roughly two weeks, Enzer (a)

wrongfully sought to place the majority block of LAET stock in his
name through false representations, (b) created the Backdated
Minutes to give the false appearance of pre-Marutaka corporate
approval, (c) falsified his Consulting Agreement, and (d) procured
approval of the Corporate Resolution through false statements.

He

then employed the fraudulent Corporate Resolution to secure the
issuance of stock while perpetuating his earlier fraud through
further misrepresentations set forth in the Form 10-K.
There can be no dispute that the interpleaded stock was
issued on the strength of the fraudulent Corporate Resolution.
(F. 32 and 3 3. ) The stock transfer agent relied on that
Resolution to issue the shares; the Backdated Minutes did not
figure at all in the issuance of the stock.

Enzer himself chose

to replace the Backdated Minutes with the Corporate Resolution.
He made the decision to compound his fraud by deceiving Lezak, the
stock transfer agent and the SEC.

In his position as director and

attorney, Enzer' s motive and manipulation alone rendered all of
his self-serving acts unenforceable against LAET.
The demise at trial of the means ultimately chosen by
Enzer to accomplish his deception (the Corporate Resolution) does
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not resurrect the earlier and similarly discredited means of
deception (the Backdated Minutes).

Enzer insists that his fraud

voided the later corporate actions thereby allowing the
reinstatement of the earlier actions.

As authority, he cites

dicta from Bakke v. Buck. 587 P. 2d 575 (Wash. App. 1978).

The

court in Bakke was faced with the usurious extension of a valid
promissory note.

The court restated the standard rule that a

contract modification void for usury does not prevent an action on
the valid preexisting contract.
The rule acknowledged in Bakke has no application in
this matter.

First, the valid promissory note in Bakke resulted

in an actual loan of $35,000 to the maker for which the holder
might legitimately seek recovery.

The Backdated Minutes were

forgotten almost as soon as they were manufactured.

No stock or

funds ever changed hands as the result of these fraudulent
corporate documents.
Second, assuming that the voiding of the Corporate
Resolution might give new life to a prior transaction, Enzer
clearly abandoned the transaction set forth in the Backdated
Minutes when he surreptitiously altered the Consulting Agreement
and then used it as the basis for the fraudulent Corporate
Resolution.

He named himself to replace Holmby Capital Partners,

the named party to the Backdated Minutes, as the recipient of the
stock.
receive.

He greatly increased the number of shares he was to
He added the Consulting Agreement as an express basis
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for the issuance of the 2 million additional shares and specified
the remaining shares as "directors shares."

He noted the

particular amounts of stock "approved" rather than employ the
subterfuge of reciting bogus dollar amounts.

He also falsely

pinned the effective date of approval as January 22, 1991, nearly
four months before the ostensible date of the Backdated Minutes.
The scope and pace of Enzer' s fraud leads to a tangle of
contradiction that virtually defies complete reconciliation.

From

the dates on the face of the documents, one might argue that the
Backdated Minutes actually superseded the original Corporate
Resolution only to be superseded by the modified Corporate
Resolution.

One could also conclude that Enzer had no direct

interest in the transaction contemplated in the Backdated Minutes.
(Certainly the status of Holmby Capital Partners, named in the
Backdated Minutes, remained unclear even at trial.

[Tr. I: 111-

17. ]) It is sufficient to say that the Corporate Resolution so
departs from the Backdated Minutes as to evidence a complete
abandonment of any purported rights arising under that earlier
fraud.

There is no legal authority to support the proposition

that, because he has now failed to enforce later aspects of his
admittedly fraudulent course, Enzer can assert any earlier rights
created under the fraudulent Backdated Minutes.
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P.

The Joint Knowledge Of Enzer And Lezak That The
Backdated Minutes Were False Does Not Mitigate
Their Wrongdoing Or Sanitize The Fraudulent
Transaction Documented Therein,

Enzer contends that, as long as both he and Lezak were
in on the misrepresentation, he [Enzer] could backdate minutes and
misrepresent stock values without legal consequence.

This

position underscores the odd nature of Enzer' s reliance on the
Backdated Minutes.

These two directors apparently never attempted

to consummate the fraud in which the Backdated Minutes were to be
a tool.

Rather, the minutes lay dormant until Enzer determined

after trial that he would not get away with his later fraud
involving the Corporate Resolution.
No one contends that Lezak was duped by the Backdated
Minutes.

Whether or not he was deceived is of no legal

consequence.

The documents were created to induce the issuance of

large blocks of LAET stock to insiders.

The stock transfer agent,

not Lezak or Enzer, controlled the issuance of that stock.
Backdated Minutes were intended to defraud him.

The

By defrauding the

stock transfer agent, the directors would be defrauding LAET on
whose behalf the transfer agent would act in issuing shares.
This is an entirely hypothetical scenario, however,
because Enzer never offered the Backdated Minutes as the basis for
the issuance of any stock.

Yet, the Findings are clear that they

contained misrepresentations, evidence self-dealing and were part
of a larger and more involved scheme ultimately to deceive not
only the stock transfer agent, but Lezak and the SEC as well.
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LAET is not precluded from raising those acts of fraud as a
defense to Enzer' s claims simply because Lezak had knowledge of an
initial untruth.
II.

HAVING FAILED TO CHALLENGE THE DISTRICT COURT'S FINDINGS
OF FACT, ENZER CANNOT SEEK RECOVERY OF THE SHARES
COVERED BY THE CORPORATE RESOLUTION.
The true thrust of Enzer' s position in this appeal is

manifest with his argument regarding the Corporate Resolution at
pages 43 through 48 of his brief.

Enzer wants this Court to

disregard the Findings of the district court; yet, he makes no
attempt to marshal the evidence in support of those Findings as he
must do in order to demonstrate that they are without support in
the record.

All will concede that, from the start, this

litigation was hotly contested with the disputes of fact running
deep.

For that very reason, Enzer must do more than disclaim any

attack on the Findings in his "Issues Presented" and then assert
that "the evidence in this case overwhelmingly negates" the
district court' s Findings.

(Brief of Appellant, pp. 3, 46. )

Quite aptly, this Court has stated:

"When appellant

attacks the evidence, we begin our analysis with the trial court' s
finding of fact, not with an appellant' s view of the way the trial
court should have found. "

Christensen. supra, 812 P. 2d at 73.

All Enzer offers in defense of the action taken pursuant to the
Corporate Resolution is his version of the facts, a version
profoundly disputed by LAET and resoundingly rejected by the
district court.

He claims that he never relied on the bogus
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Consulting Agreement as the basis for the shares received in June,
1991; however, the district court found that the Corporate
Resolution cited the bogus Consulting Agreement expressly as the
basis for issuing 2 million shares and Enzer affirmed this
reference in the Form 10-K.

(F. 29, 41-43. )

Enzer complains that Lezak was in on any
misrepresentation with respect to the number of shares to be
issued to Enzer.

Again, the Findings dealt with this assertion.

Enzer lied to Lezak regarding the contents of the Corporate
Resolution.

(F. 26-27.)

Lezak did not come into possession of

actual knowledge of the true facts until the shares were issued
and he had signed the Form 10-K.

(F. 36. ) At that time, Lezak

demanded an explanation and was told by Enzer and Mazur that they
would deal with the issue of stock immediately.

(F. 37. ) They

did not, and Enzer found it necessary to seek, unsuccessfully,
Lezak' s belated approval of the issuance to him (Enzer) of the
stock in dispute.

(F. 49. )

This conduct detailed in the uncontested Findings of the
district court entirely contradicts any notion that Lezak or, more
to the point, LAET ever approved Enzer' s 3. 5 million share stock
windfall.

As in the district court, Enzer wants this Court to

confine itself to consideration of documents prepared primarily at
Enzer' s direction and premised on his fraudulent representations
in the bogus Consulting Agreement and the Corporate Resolution.
As LAET attorney, director and de facto president, Enzer was

35

uniquely positioned to engineer the fraud he undertook.

He cannot

purge the taint of fraud and other impropriety by insisting that
Lezak or the corporate secretary should have caught him.

The

facts were found to the contrary and he has not established (or
even attempted to establish) that such a finding was "clear
error. "
CONCLUSION
LAET respectfully requests that this Court affirm the
Judgment in Interpleader of the district court in all respects.
DATED this

i>

v

day of October, 1993.
VAN COTT, BAGLEY, CORNWALL & MCCARTHY
Eric C. Olson
Marvin D. Bagley
Jon E^^ifaddoups
/

B

-

y

—

Attorneys for L. A. Entertainment

132X41011.01
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CERTIFICATE OF SERVICE
I hereby certify that on the

</ /A

day of October, 1993,

I caused two copies of the foregoing Brief of Appellee to be hand
delivered to the following:
Brent V. Manning, Esq.
Sheri A. Mower, Esq.
Holme Roberts & Owen
111 East Broadway, Suite 1100
Salt Lake City, U t a h / 8 4 1 1 1
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

OLSON, PAYNE & COMPANY, INC.
a Utah Corporation,

MEMORANDUM DECISION

Plaintiff,
CASE NO. C-91-6266
vs.
DAVID ENZER and L.A.
ENTERTAINMENT, INC., a
Nevada corporation,
Defendant.

This action was commenced as an interpleader proceeding by
plaintiff Olson, Payne & Co., Inc. on October 2, 1991. Recognizing
it had no claim to the interpleaded fund, the plaintiff sought an
order from this Court to deposit the res of the dispute with the
clerk of court, namely, $568,231.25 cash, and 3,030,500 shares of
L.A. Entertainment (,fLAETM) stock issued to David Enzer (MEnzer,f).
This Court ordered the deposit March 3, 1991.

The respective

defendant crossclaimants presented evidence at trial held February
9, 1993 through February 11, 1993. The Court took the matter under
advisement to further consider the exhibits received, the testimony
elicited, the respective trial Memoranda and proposed Findings of
Fact and Conclusions of Law, and is now prepared to rule.

»H:2ft60
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The

essential

issue

PAGE TWO

in this
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case

is which

of

the two

contenders to the fund on deposit with the court has better claim
to the same.
Enzer argues that the stock was duly authorized and issued to
him by virtue of actions of the Board of Directors of LAET as
compensation for his services, both as a director and consultant.
Enzer claims that 3.5 million shares were issued to him (2 million
for consulting

services, and

1.5 million

shares as director

shares), pursuant to duly constituted and authorized Board of
Directors Resolutions of May 3, 1991, Ex. 131; June 14, 1991, Ex.
155; the second June 14 Resolution, presumably effective January
22, 1991, Ex. 153; and July 19, 1991, Ex. 173.
Enzer claims entitlement to the fund on the basis that the
shares were validly authorized and issued to him by the pertinent
resolutions, signed by himself and the other Board member, Daniel
Lezak

("Lezak"); the stock was then

issued to Enzer by the

authorized transfer agent at the direction of LAET's independent
counsel, which conduct, it is alleged, was ratified by LAET.
LAET, on the contrary, claims that the authorization and
issuance of the shares was ultra vires, and beyond the authority of
either

or

both

Enzer,

and

Lezak,

due

to

the

Articles

of

Incorporation and By-Laws of LAET; that the Consulting Agreement
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purportedly approved by Enzer on 12/1/90, Ex. 34, and certain of
the

pertinent

resolutions

were

the

subject

of

fraud

and

manipulation; and that the actions of Enzer while a director and
attorney constituted breaches of his fiduciary duties toward LAET,
and thus pursuant to Nevada law, the Consulting Agreement and
resolutions represented a windfall to Enzer, with no tangible
benefit to LAET,

and are thus void or voidable by LAET.

The evidence establishes as follows:
1.

LAET is a Nevada corporation, with its headquarters in

Los Angeles, California.

During the relevant time period, the

stock of LAET traded publicly on the NASDAQ index.

LAET was a

reporting company with the United States Securities and Exchange
Commission.
2.

Enzer is a graduate of the Hastings School of Law in

1986, and engaged in the private practice of law for two and onehalf

years,

specializing

acquisitions and securities.
3.

in

corporate

finance,

mergers,

Ex. 576.

Enzer became a director of LAET in approximately April

1989, and continued as such through September 26, 1991.
4.

At the time that Enzer became a director, LAET had at

least four directors on its Board, including Daniel Lezak, a
founder of the company and director since 1984.

OLSON, PAYNE V. ENZER

5.

PAGE FOUR

MEMORANDUM DECISION

At the time that Enzer became a director, the Fifth

Article of Incorporation of LAET (Ex. 501), provided in pertinent
part, as follows:
The number of directors may
increased or decreased in such
provided by the By-Laws of this
that the number of directors shall
than three (3). . . .
6.

from time to time be
manner as shall be
corporation, provided
not be reduced to less

At the time that Enzer became a director, the Ninth

Article of Incorporation of LAET, provided as follows:
[T]he board of directors is expressly authorized:
Subject to the by-Laws
if any, adopted by the
stockholders, to make, alt
or amend the by-Laws of the
corporation.
7.

At the time Enzer became a director, the By-Laws of LAET

(Ex. 502), Article III, Section 11, provided for the payment of a
fixed sum or a stated salary to directors for attendance at each of
the meetings of the Board of Directors.
8.

On November 1, 1989, after giving the required notice

(Ex. 506) , LAET held a special meeting of shareholders of the
company.

Both Enzer and Lezak were in attendance.

At that

meeting, a motion was made and unanimously passed to eliminate
director's fees (Minutes, Ex. 507).
9.

At the November 1, 1989 special meeting of shareholders

of LAET, Lezak ceased being a member of that Board, and the Board
was thereby reduced to three in number.
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From late 1989 until September 26, 1991, when he resigned

from the Board of Directors, Enzer acted as an attorney for LAET,
representing himself to be such. He gave advice to LAET on legal
matters, prepared documents customarily prepared by attorneys, and
submitted a statement or statements for his services rendered in
that regard.
11.

(Exs. 1, 2 & 534).

As of August 3, 1990, with the resignation of LAET Board

members, Enzer became the sole director and chairman of LAET.

He

continued in this capacity until January 22, 1991.
12.

On December 1, 1990, Enzer, as sole director, held a

meeting of the LAET Board, at which time he voted to approve a
Consulting Agreement between LAET and himself

(Ex. 34).

Said

Consulting Agreement provides as compensation to Enzer, monthly
payments of $200.00, commencing December 1, 1991.
13.

On January 22, 1991, Lezak rejoined the LAET Board of

Directors as Chairman, with Enzer continuing as a director.
14.

For the time period January 22, 1991 through September

26, 1991, Lezak had limited involvement in the affairs of LAET.
Enzer actively directed the operations of LAET. As of January 22,
1991, LAET's stock was listed on the NASDAQ index at $.03 per
share•
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On May 23, 1991, Enzer signed on behalf of LAET a Letter
(Ex. 5) , to merge with certain Japanese

referred to as "Marutaka.H

companies

Enzer understood as of the date of the

signing of the Letter of Intent that Marutaka had booked assets
valued in excess of $1 billion.
16.

On May 30, 1991, Enzer sent a letter to George Houston

("Houston") , transfer agent for LAET stock, misrepresenting that he
had purchased shares of LAET stock constituting the majority block
of LAET stock, and requesting that the block of stock be placed in
his name.
17.

Enzer was not successful in this endeavor.
On June 4, 1991, Jehu Hand ("Hand") , outside counsel for

LAET, forwarded to Enzer by telecopy, a photocopy of SEC Regulation
S.
18.

On June 4 and 5, 1991, Enzer finished preparation of

certain purported minutes of special meetings of the LAET Board of
Directors, and certain stock option agreements referenced in said
minutes.

These purported minutes referred to meetings supposedly

held on May 3 and 7, 1991, at the offices of Lezak in Calabasas,
California, at which the LAET Board resolved to issue LAET stock,
with an agreed value of $60,000.00 to Holmby Capital Partners, and
$30,000.00 to C D . Management, Inc., together with certain stock
options to each party.
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4 and

5,

1991 were

backdated to make it appear that the action memorialized therein
had occurred prior to the execution of the Mirutaka Letter of
Intent of May 23, 1991, when in fact all discussions of the
issuance of shares to the entities listed occurred after May 23,
1991.

This was done with Lezak's knowledge and acquiescence.
20.

On June 6, 1991, Hand forwarded to Enzer and Lezak

separately, a draft Form S-8, for the issuance of 3 million shares
of LAET stock to consultants, directors and professionals, with
blank signature pages. Hand directed each to execute the signature
page and return it to him.
21.

Lezak executed the blank signature page to the S-8, and

returned it to Hand. The S-8 as finally filed with the SEC called
for the issuance of 20 million shares of LAET stock.
22.

On June 6, 1991, Enzer caused a paragraph to be added to

the form of his Consulting Agreement as approved at the Board
meeting of December 1, 1990, that was numbered as paragraph 3, and
read as follows:
Consultant shall receive, at its choice, cash or
LAET common stock as a bonus in the following percentages
for transaction engaged by consultant and closed by LAET
in the following "booked" asset amounts: 5% of the first
100 million, 4% of the next 100 million, 3% of the next
100 million, 2% of the next 100 million, 1% of each 100
million thereafter. LAET stock shall be valued on the
closing day or the prior business day.

OLSON, PAYNE V. ENZER
23.

PAGE EIGHT

MEMORANDUM DECISION

Enzer photocopied from a Consulting Agreement to which

Sherman Mazur ("Mazur") was a party, the signature of James Kolitz,
who had been the President of LAET when the December 1, 1990 Board
meeting took place.

He "cut and pasted" this copied signature

(Exs. 577, 578 & 7), to the revised Consulting Agreement, with the
intent to make the resulting document appear to be bona fide. This
document or a copy was admitted at trial as Exhibit 577.

Exhibit

3 was derived from Exhibit 577. (Cf. Exs. 581 & 582 overlay
transparencies).
24.

On June 7, 1991, Enzer and Mazur met with Hand and his

law partner, Roland Day ("Day").

Lezak was not present at this

meeting. Thereafter, on June 7, 1991, Enzer sent a letter to Hand,
enclosing therewith, a copy of Exhibit 577, and representing it to
be his (Enzer's) Consulting Agreement.
25.

On June 14, 1991, following instructions from Enzer, Hand

telecopied to Lezak the signature page only (Ex. 521) , of a two*
page document styled "Unanimous Written Consent of the Board of
Directors or L.A. Entertainment, Inc."

(the "Resolution"), with

directions that Lezak sign the document and return it by Federal
Express to Hand.
26.

Before signing the signature page, Enzer spoke to Lezak.

Enzer instructed Lezak to telecopy the signed signature page to
LAET's offices, rather than forwarding it to Hand.

Enzer falsely
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represented to Lezak that the first page of the Resolution set
forth the amount of shares to be issued, as memorialized in the
purported minutes of the May 3 and 7, 1991 Board meetings.
27.

Relying on the representations of Enzer with respect to

the contents of the first page of the Resolution, Lezak executed
the signature page of the Resolution and forwarded it by telecopy
to LAET's offices.
28.

Two hours later, Enzer received from Hand by telecopy the

first page of the Resolution.

Enzer executed the signature page

telecopied by Lezak, and attached it to the first page from Hand.
This document was then telecopied to Hand, with instructions from
Enzer that Hand "coordinate with Houston11.
29.
LAET

The Resolution provided for the issuance of 2 million

shares

to

David

Enzer

for

"Consulting

Services

under

Consulting Agreement," and 1 million shares to David Enzer as
"Directors Shares".

Although executed on June 14, 1991, the

Resolution purported to be effective as of January 22, 1991.
30.

As of June 14, 1991, LAET stock was selling on NASDAQ for

$.31 per share
31.

(Ex. 511).

This Resolution was forwarded to Houston in order to

obtain issuance of the shares identified.
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32.. While in Japan with Day during the week of June 17, 1991,
Enzer

agreed

to

certain

changes

on

the

first

page

of

the

Resolution. These were communicated to Hand, who made the changes
and forwarded a first page of the Resolution, revised to show the
agreed changes, to Houston, with a copy to Enzer, but no copy to
Lezak.
33.

Thereafter, in late June, 1991, 3.5 million shares of

LAET common stock were issued to Enzer.
34.

On June 19, 1991, Lezak executed a telecopied signature

page for the 1991 LAET Form 10-K at the Los Angeles offices of BDO
Seidman. At the time he executed the signature page, Lezak had not
reviewed any draft of the Form 10-K.
35.

While at the Seidman offices, Lezak also executed a

second signature page to the Resolution.

Enzer did not review the

first page of the Resolution to which the signature page was to be
attached.

With respect to the Form 10-K and the Resolution

signature page, Lezak was told and understood that only signature
pages were available.
36.

Following the execution of these signature pages, Lezak

learned on or about July 19, 1991, that the amount of certain
shares set forth in the Resolution, including those for Enzer, was
much greater than the amount that he had understood was approved in
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the purported minutes of May 3 and 7, 1991, special meetings of the
Board of Directors. He demanded a meeting with Enzer and Mazur at
the offices of LAET on Saturday, July 20, 1991, to discuss this
matter before Enzer and Mazur left for Japan,
37.
offices

On July 20, 1991, Lezak, Enzer and Mazur met at the LAET
and

Resolution.

discussed

the

number

of

shares

listed

in

the

Lezak expressed his disagreement with the increased

number of shares.

Enzer and Mazur represented to Lezak that they

would deal with the matter during the trip to Japan, and take care
of it before the filing of the Form 10-K.
38.

In reliance on these representations, Lezak took no

further steps at that time with respect to the shares of LAET stock
approved for issuance to Enzer.
39.

On August 6, 1991, Hand filed with the SEC the 1991 LAET

Form 10-K (Ex. 183). This signature page of the Form 10-K was the
telecopied page signed by Lezak of July 19, 1991, which also bore
the signature of Enzer.
40.

Before signing the 1991 L.A. ET Form 10-K, Enzer read the

document and thereby had knowledge of

its contents and the

representations contained therein.
41.

The misrepresentations contained in the 1991 LAET Form

10-K included the purported issuance on January 22, 1991, of stock
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to David Enzer in the amount of 3.5 million shares, with the
explanation that the company entered into a Consulting Agreement
with Enzer, a director, providing compensation for $200.00 per
month, commencing December 1, 1991,
42.

Attached to the LAET Form 10-K as Exhibit 10.12, was a

copy of the Consulting Agreement created by Enzer on June 6, 1991.
This copy of the Consulting Agreement was supplied to Hand by Enzer
on June 7, 1991, with the intent that Hand and LAET rely on its
contents in preparing documents to be filed with the SEC.
43.

In making representations set forth above, Enzer made

knowing and intentional misrepresentations of material fact, and
intentionally failed to disclose certain material facts to the SEC,
to the investing public, and to LAET.
44.

Enzer made such misrepresentations and omissions with the

intent that LAET and its agents rely on them to carry out and
affirm the issuance of 3.5 million shares of LAET common stock to
him.
45.

LAET reasonably relied on such misrepresentations and

material omissions in permitting the filing of the 1991 LAET Form
10-K, and in not taking immediate action to prevent the issuance of
the stock to Enzer.

OLSON, PAYNE V. ENZER

46.

PAGE THIRTEEN

MEMORANDUM DECISION

On September 16, 1991, Lezak and Enzer held a formal

meeting of the Board of Directors of LAET, the first since Lezak
rejoined the Board on January 22, 1991.

Enzer conducted the

meeting.
47.

Following the September 16, 1991 Board meeting, Enzer

forwarded by telecopy to Lezak draft minutes (Ex. 527), of the
meeting.
48.

Lezak did not approve the draft minutes.
By September 20, 1991, Enzer had sold 469,500 shares of

the LAET stock issued to him pursuant to the Resolution.

The

proceeds of these sales, together with the remaining 3,030,500
shares of stock, were ultimately transferred to the plaintiff
Olson, Payne and Company.
49.

On the afternoon of September 26, 1991, Enzer caused the

draft minutes of the September 16, 1991 Board meeting to be edited,
to provide for express approval by the Board of the issuance of the
3.5 million shares of LAET stock to him.
50.

A half hour later, Enzer dictated a memorandum to the

Board of Directors of LAET announcing his resignation from the
Board, and telecopied that document to Lezak.
51.

On October 2, 1991, Olson, Payne and Company commenced

this action by interpleading into this court the stock and proceeds
held by them in the account of Enzer.
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The shares of LAET stock issued to Enzer were treasury

stock of the company*
Enzer's testimony at trial was not persuasive or convincing.
It was characterized by evasiveness, lack of candor, insider selfdealing,

and document manipulation. His testimony was wholly

unsatisfactory

in his attempt

to explain

the errors

documents he either drafted or caused to be drafted.

in the
Lezak's

testimony was, on the contrary, believable, persuasive and candid.
In this Court's view, the evidence has established clearly and
convincingly

that

Enzer committed

common

law fraud

on LAET.

Moreover, Enzer has failed to meet his burden by proving by a
preponderance

of

the

evidence

that

he has

better

claim

or

entitlement to the interpleaded stock and funds on deposit with the
clerk of court.
The stock and proceeds held by the Court are ordered to be
released to LAET.
This Court accepts the proposed Findings of Fact, Conclusions
of Law of LAET, and directs counsel to submit the final draft and
Judgment.
Dated this ffifeay of February, 1993

SL

ERICK
T JUDGE

0G5C73
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I hereby certify that I mailed a true and correct copy of the
foregoing Memorandum Decision, to the following, this 3JJ?^ day of
February, 1993:

Brent V. Manning
Attorney for Plaintiff
111 E. Broadway, Suite 1100
Salt Lake City, Utah 84111
Eric C. Olson
Attorney for Defendant LAET
50 S. Main, Suite 1600
P.O. Box 45340
Salt Lake City, Utah 84145
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
OLSEN PAYNE & COMPANY, INC. , a
Utah Corporation,
Plaintiff,

)
)
)
)
)
)
)
)
)

vs.
DAVID ENZER, and L. A.
ENTERTAINMENT, INC. , a Nevada
Corporation,
Defendants.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW
Civil No. 910906266CV
Judge J. Dennis Frederick

)

On February 9 through February 11, 1993, this Court
held the trial in this matter.

The defendant David Enzer

("Enzer") was represented at trial by Brent V. Manning and Sheri
A. Mower of the law firm of Holme Roberts & Owen.

The defendant

L. A. Entertainment, Inc. ("LAST") was represented at trial by
Eric C. Olson and Marvin D. Bagley of the law firm of Van Cott,
Bagley, Cornwall & McCarthy.

The Court having heard and

considered the evidence at trial, having reviewed the trial
briefs setting forth the legal arguments of the parties, having
issued its Memorandum Decision dated February 26, 1993 and being
otherwise sufficiently advised,

IT IS HEREBY ORDERED AND ADJUDGED that the Court enter
the following as its findings of fact and conclusions of law:

FINDINGS QF FACT
1.

LAET is a Nevada corporation with its

headquarters in Los Angeles, California.

During the relevant

time period, the stock of LAET traded publicly on the NASDAQ
index.

Further, LAET was a reporting company with the United

States Securities and Exchange Commission (the "SEC").

Previous

to the time period relevant in this action, LAET was known as
"Supermarket Video" and "Super Video."
2.

Enzer is a resident of Los Angeles, California.

He is a 1986 graduate of the Hastings School of Law and engaged
in the private practice of law for two and one-half years in the
areas of corporate finance, mergers and acquisitions and
securities.
3.

Enzer became a director of LAET in approximately

April, 1989 and continued as a director of the company through
September 26, 1991.
4.

At the time that Enzer became a director, LAET

had at least four directors on its board including Daniel Lezak
("Lezak11 ), a founder of the company and director since 1984.
5.

At the time that Enzer became a director, the

Articles of Incorporation of LAET, Fifth Article read as follows
in pertinent part:
The governing board of this corporation shall be known
as directors, and the number of directors may from
time to time be increased or decreased in such manner
-2-

I
I

as shall be provided by the By-laws of this
corporation, provided that the number of directors
shall not be reduced to less than three (3), except
that in cases where all the shares of the corporation
are owned beneficially and of record by either one or
two stockholders, the number of directors may be less
than three (3), but not less than the number of
stockholders.
6.

At the time that Enzer became a director, the

Articles of Incorporation of LAET, Ninth Article read as follows
in pertinent part: "[T]he board of directors is expressly
authorized:

Subject to the by-Laws, if any, adopted by the

stockholders, to make, alter or amend the by-Laws of the
corporation. "
7.

At the time that Enzer became a director, the By-

Laws of LAET, Article III, Section 11, read as follows:
The directors may be paid their expenses, if any, of
attendance at each meeting of the board of directors
and may be paid a fixed sum for attendance at each
meeting of the board of directors or a stated salary
as director. No such payment shall preclude any
director from serving the corporation in any other
capacity and receiving compensation therefor. Members
of special or standing committees may be allowed like
compensation for attending committee meetings.
8.

On November 1, 1989, after giving the required

notice, LAET held a special meeting of shareholders of the
company.

Both Enzer and Lezak were in attendance at this

meeting.

The minutes of the November 1, 1989 Special Meeting of

Shareholders state in pertinent part:
Lawrence Kieves made a motion to eliminate directors
fees by modifying Section 11 of the Corporate Bylaws.
The motion was seconded by Norman Gross. A vote was
called and by unanimous consent the Bylaws were so
modified to eliminate directors fees.
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9.

At the November 1, 1989 Special Meeting of

Shareholders of LAET, Lezak ceased to be a member of the LAET
board of directors and the members of the board were reduced to
three.
10.

From late 1989 when he became involved in

advising LAET regarding the Grand Union transaction until he
ceased to be a member of the LAET board on September 26, 1991,
Enzer acted as an attorney for LAET representing himself on
occasion to be such, giving advice to LAET on legal matters and
preparing documents customarily prepared by attorneys.
11.

Following the resignations of LAET board members

on June 22, 1990 and August 3, 1990, Enzer became the sole
director and chairman of LAET.

He continued as sole director

until January 22, 1991.
12.

On December 1, 1990, Enzer as sole director held

a meeting of the LAET board at which time he voted to approve
consulting agreements between LAET and himself and Sherman Mazur
respectively.

The Court finds that Exhibit 34 is the Consulting

Agreement approved by the LAET board on this occasion.

As

compensation to Enzer, that Consulting Agreement provides for
monthly payments of $200 commencing on December 1, 1991.
13.

On January 22, 1991, Lezak rejoined the LAET

board of directors as chairman with Enzer continuing as a
director.
14.

For the time period from January 22, 1991 through

September 26, 1991, Lezak had limited involvement in the affairs
-4-

of LAET.

He visited the company' s offices approximately twice a

week and participated occasionally in informal directors
meetings.

Enzer was actively involved in the operations of the

company.
15.

As of January 22, 1991, LAET was experiencing

financial problems and its common stock was listed on the NASDAQ
index at $. 03 per share.
16.

On May 23, 1991, Enzer signed on behalf of LAET a

Letter of Intent to merge with certain Japanese companies
hereinafter referred to as "Marutaka."

Enzer understood as of

the date of the signing of the Letter of Intent that Marutaka
had booked assets valued in excess of $1 billion.
17.

On May 30, 1991, Enzer sent a letter to George

Houston ("Houston"), transfer agent for LAET stock,
misrepresenting that he had purchased certain shares of LAET
stock constituting the majority block of LAET stock and
requesting that the block of LAET stock be placed in his name.
Enzer was not successful in having the block of LAET stock
placed in his name.
18.

On June 4, 1991, Jehu Hand ("Hand") as outside

securities counsel to LAET forwarded to Enzer by telecopy a
photocopy of SEC Regulation S.
19.

On June 4 and 5, 1991, Enzer finished preparation

of certain purported minutes of special meetings of the LAET
board of directors and certain stock option agreements
referenced in the purported minutes.
-5-

These minutes referenced

meetings supposedly held on May 3 and 7, 1991 at the offices of
Lezak in Calabasas, California at which the LAET board resolved
to issue LAET stock with an agreed value of $60,000 to Holmby
Capital Partners and $30,000 to C D . Management, Inc. together
with certain stock options to each party.
20.

The minutes completed on June 4 and 5, 1991 were

backdated to make it appear that the action memorialized therein
had occurred prior to the execution of the Marutaka Letter of
Intent on May 23, 1991 when, in fact, all discussions of the
issuance of shares to the entities listed occurred after May 23,
1991.

This was done with Lezak's knowledge and acquiescence.
21.

On June 6, 1991, Hand forwarded to Enzer and

Lezak separately a draft Form S-8 for the issuance of 3,000,000
shares of LAET stock to consultants, directors and professionals
with blank signature pages.

Hand directed each to execute the

signature page and return it to him.
22.

Lezak executed the blank signature page to the S-

8 and returned it to Hand.

The S-8 as finally filed with the

SEC called for the issuance of 20,000,000 shares of LAET stock.
23.

On June 6, 1991, Enzer caused a paragraph to be

added to the form of his Consulting Agreement as approved at the
board meeting of December 1, 1990 that was numbered as paragraph
3 and read as follows:
Consultant shall receive, at its choice, cash or LAET
common stock as a bonus in the following percentages
for transaction engaged by Consultant and closed by
LAET in the following "booked" asset amounts" 5% of
the first $100 Million, 4% of the next $100 Million,
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3% of the next $100 Million, 2% of the next $100
Million, 1% of each $100 Million thereafter. LAET
stock shall be valued on the closing day or the prior
business day.
Enzer further photocopied, from a Consulting Agreement to which
Mazur was a party, the signature of James Kolitz, who had been
the president of LAET when the December 1, 1990 board meeting
took place.

He "cut and pasted" this copied signature to the

revised Consulting Agreement with the intent to make the
resulting document appear to be a bona fide Consulting
Agreement.

This document or a copy thereof was admitted at

trial as Exhibit 577.
24.

Exhibit 3 was derived from Exhibit 557.

On June 7, 1991, Enzer and Mazur met with Hand

and his law partner, Rowland Day.
meeting.

Lezak was not present at this

Thereafter, on June 7, 1991, Enzer sent a letter to

Hand enclosing therewith, among other things, a copy of Exhibit
577 and representing it to be his (Enzer's) consulting
agreement.
25.

On June 14, 1991, following instructions from

Enzer, Hand telecopied to Lezak the signature page only of a
two-paged document styled "Unanimous Written Consent of the
Board of Directors of L. A. Entertainment, Inc." (the
"Resolution") with directions that Lezak sign the document and
return it by Federal Express to Hand.
26.
with Enzer.

Before signing the signature page, Lezak spoke
Enzer instructed Lezak to telecopy the signed

signature page to LAET' s offices rather than forwarding it to
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Hand.

Enzer further falsely represented to Lezak that the first

page of the Resolution set forth the amount of shares to be
issued as memorialized in the purported minutes for the May 3
and 7, 1991 board meetings.
27.

Relying on the representations of Enzer with

respect to the contents of the first page of the Resolution,
Lezak executed the signature page of the Resolution and
forwarded it by telecopy to LAET' s offices.
28.

Two hours later, Enzer received from Hand by

telecopy the first page of the Resolution.

Enzer executed the

signature page telecopied by Lezak and attached it to the first
page from Hand.

This document was then telecopied to Hand with

instructions from Enzer that Hand "coordinate with Houston."
29.

The Resolution provided with respect to Enzer as

follows:

N&ms.

Congregation

Sh»r«

David Enzer

Consulting Services under

2,000,000

Consulting Agreement
Directors Shares

1,000,000

The Resolution further provided for the issuance of 500,000
options to Holmby Capital Partners at a price per share of $. 03.
Although executed on June 14, 1991, the Resolution purported to
be effective as of January 22, 1991.
30.

As of June 14, 1991, LAET stock was selling on

NASDAQ for $.31 per share.
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31.

Hand forwarded the Resolution to Houston as part

of the process of obtaining the issuance of the shares
identified in the Resolution.
32.

While in Japan with Day during the week of June

17, 1991, Enzer agreed to certain changes in the first page of
the Resolution.

These were communicated to Hand who made the

changes and forwarded a first page of the Resolution, revised to
show the agreed changes, to Houston with a carbon copy to Enzer
but no copy to Lezak.
33.

Thereafter, in late June, 1991, 3.5 million

shares of LAET common stock were issued to Enzer.
34.

On July 19, 1991, interrupting his vacation,

Lezak executed a telecopied signature page for the 1991 LAET
Form 10-K at the Los Angeles offices of BDO Seidman.

At the

time he executed the signature page, Lezak had not reviewed any
draft of the Form 10-K.
35.

During his visit to the BDO Seidman offices,

Lezak.also executed a second signature page to the Resolution.
/;

PS*'*'

finzer did not review the first page of the Resolution to which
the signature page was to be attached.

With respect to the Form

10-K and the Resolution signature page, Lezak understood that
only signature pages were available.
36.

Following the execution of these signature pages,

Lezak learned that the amount of certain shares set forth in the
Resolution including those for Enzer was much greater than the
amount that he had understood was approved for Holmby Capital
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Partners consistent with the purported minutes for the May 3 and
7, 1991 special meetings of the board of directors.

He demanded

a meeting with Enzer and Mazur at the offices of LAET on
Saturday, July 20, 1991 to discuss this matter before Enzer and
Mazur left for Japan in connection with the Marutaka
transaction.
37.

On July 20, 1991, Lezak, Enzer and Mazur met at

the LAET offices and discussed the number of shares listed in
the Resolution.

Lezak expressed his disagreement with the

increased number of shares.

Enzer and Mazur represented to

Lezak that they would deal with the matter during the trip to
Japan and take care of it before the filing of the Form 10-K.
38.

In reliance on these representations, Lezak took

no further steps at that time with respect to the shares of LAET
stock approved for issuance to Enzer.
39.

On August 6, 1991, Hand filed with the SEC the

1991 LAET Form 10-K.

This signature page for the Form 10-K was

the telecopied page signed by Lezak on July 19, 1991 which also
bore the signature of Enzer.
40.

Before signing the 1991 LAET Form 10-K, Enzer

read the document and thereby had knowledge of its contents and
the representations contained therein.
41.

Among other representations in the 1991 LAET Form

10-K were these:
On January 22, 1991 the Company awarded common stock
to members of its Board of Directors for their
services as board members and for consulting services
-10-

under an Consulting Agreement as follows. All shares
issued to Mr. Lezak were registered in the name of
C. D. Management, Inc., a corporation controlled by
him.
David Enzer
Daniel Lezak

3,500,000
1,250,000

(p. U . )
On January 14, 1991, the Company entered into a
Consulting Agreement with David Enzer, a director,
providing for compensation of $200.00 per month
commencing December 1, 1991, and, a bonus for any
acquisition made by the Company arranged by that
consultant.
(p. 12. )
42.

Attached to the 1991 LAET Form 10-K as Exhibit

10. 12 was a copy of the Consulting Agreement created by Enzer on
June 6, 1991.

This copy of the Consulting Agreement was

supplied to Hand by Enzer on June 7, 1991 with the intent that
Hand and LAET rely upon its contents in preparing documents to
be filed with the SEC.
43.

In making representations set forth in paragraph

41 above and in acquiescing in and approving of the attachment
of the Consulting Agreement as Exhibit 10. 12 to the 1991 LAET
Form 10-K, Enzer made knowing and intentional misrepresentations
of material fact, and intentionally failed to disclose certain
material facts, to the SEC, to the investing public and to LAET.
44.

Enzer made such misrepresentations and omissions

with the intent that LAET and its agents rely on them to carry
out and affirm the issuance of 3. 5 million shares of LAET common
stock to him.
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45.

LAET did reasonably rely on- such

misrepresentations and material omissions in permitting the
filing of the 1991 LAET Form 10-K and in not taking immediate
action to prevent the issuance of the stock to Enzer.
46.

On September 16, 1991, Lezak and Enzer held a

formal meeting of the board of directors of LAET, the first
since Lezak rejoined the board on January 22, 1991.

Enzer

conducted the meeting.
47.

Following the September 16, 1991 board meeting,

Enzer forwarded by telecopy to Lezak draft minutes of the
meeting.

Lezak did not approve the draft minutes.
48.

By September 20, 1991, Enzer had sold

approximately 500, 000 shares of the LAET stock issued to him
pursuant to the Resolution.

The proceeds of these sales

together with the remaining 3,000, 000 shares of stock were
ultimately transferred to the plaintiff Olsen Payne & Company.
49.

In the afternoon of September 26, 1991, Enzer

caused that the draft minutes of the September 16, 1991 board
meeting be edited to provide for express approval by the board
of, among other matters, the issuance of 3,500,000 shares of
LAET stock to him,
50.

A half hour later, Enzer dictated a memorandum to

the board of directors of LAET announcing his resignation from
the board and telecopied that document to Lezak.
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51.

On October 2, 1991, Olsen Payne & Company

commenced this action by interpleading into this Court the stock
and proceeds held by them in the account of Enzer.
52.

The shares of LAET common stock issued to Enzer

were treasury stock of the company.

CONCLUSIONS QF LAW
1.

All issues of corporate governance and authority

in this action are governed by the law of Nevada and,
specifically, by Nevada Revised Statutes Title 7, Chapter 78.
2.

All issues with respect to the duties and conduct

of directors are governed by the law of Nevada.
3.

All issues with respect to duties of attorneys,

failure of consideration, constructive fraud and common law
fraud are governed by the law of California.
4.

The powers of Enzer and Lezak, as directors, to

act for the company are subject to the limitations set forth in
LAET' s Articles of Incorporation.
5.

Any limitation on the authority of directors set

forth in the LAET Articles of Incorporation may be asserted in
this action between LAET and Enzer.
6.

The actions of the LAET board of directors in

approving the issuance of shares to Enzer as set forth above are
void for noncompliance with the requirement of the LAET Articles
of Incorporation that the LAET board of directors consist of at
least three persons.
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7.

All actions of Enzer and Lezak as directors were

subject to the By-laws of LAET adopted by the stockholders of
LAET and any action taken contrary to such By-laws was without
actual authority and may be voided by LAET.
8.

Enzer and Lezak as directors did not have power,

either expressly or by implication, to waive or alter any
provision of the By-laws of LAET adopted by the stockholders of
LAET.
9.

The issuance of LAET stock to Enzer as "Directors

Shares" constituted directors fees and is void as contrary to
the By-laws of LAET as amended by the LAET stockholders.
10.

Enzer' s rights to any stock or proceeds held by

this Court must be defined solely by written agreements duly
approved by a sufficient vote of the board of directors of LAET
and legitimately executed by an authorized agent of the company.
11.

The transaction memorialized in the June 14, 1991

and July 19, 1991 Corporate Resolutions superseded any rights
created by the May 3 and 7, 1991 Corporate Minutes and Enzer may
not now seek enforcement of any resolutions set forth in these
superseded minutes.
12.

At trial, Enzer had the burden of proving that

any Corporate Resolution providing for the issuance of the LAET
stock to him, Lezak and others was approved by a vote sufficient
for the purpose of said approval without counting the vote of
any director having a financial interest in the subject matter
of the Corporate Resolution.
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13.

Both Enzer and Lezak were interested directors

with respect to the transactions memorialized in the May 3 and
7, 1991 Corporate Minutes and the June 14, 1991 and July 19,
1991 Corporate Resolutions and their votes were not sufficient
to approve the Corporate Resolution.
14.

In the absence of votes sufficient to approve the

Corporate Resolution, Enzer had the burden of proving that the
issuance of LAET stock to him was fair as to LAET at the time it
was authorized.
15.

Enzer has failed to meet his burden of proving

the fairness to LAET of the issuance of 3. 5 million shares of
LAET stock to him and that issuance is void.
16.

As a director and as an attorney, Enzer stood in

a fiduciary relationship to LAET and, as a consequence of that
relationship, owed LAET a duty to act with a view to the
interest of LAET, to act honestly with respect to LAET, to
exercise his powers as a director in good faith and consistent
with the Articles of Incorporation and By-laws of LAET, to
disclose to LAET material facts known to him with respect to the
stock issuance in dispute in this action, and to account to the
company for any profit obtained by him at the expense of LAET.
17.

LAET has met its burden of proving by a

preponderance of the evidence that Enzer breached his fiduciary
duty to LAET by reason of the following acts and omissions:
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a.

Enzer accepted corporate benefits approved

in violation of the Article of Incorporation, By-laws
of LAET and the statutes of the State of Nevada.
b.

Enzer manufactured and published the "cut

and past" Consulting Agreement that was attached to
the 1991 LAET Form 10-K and cited in both the 1991
LAET Form 10-K and the Corporate Resolution as the
purported basis for the issuance of LAET stock to him.
c.

Enzer misrepresented the terms of the

Resolution and failed to disclose the true terms of
the Resolution prior to Lezak' s signing of the
Resolution' s second page,
d.

Enzer misrepresented the occurrence of and

date of the meetings of the LAET board memorialized in
the May 3 and May 7, 1991 Corporate Minutes.
e.

Enzer misrepresented the date of approval of

the issuance of shares to him and other directors and
professionals in the 1991 LAET Form 10-K.
f.

Enzer backdated documents to give the false

appearance that stock had been approved for issuance
to him before the execution of the Marutaka letter of
intent rather than after that material event.
g.

Enzer accepted stock that, on the day its

issuance was approved, had a public market value of
over ten times the value recited for the stock in the
document authorizing its issuance.
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h.

Enzer authorized the issuance of stock for

services rendered under a Consulting Agreement that
did not obligate LAET to make any payment to him.
i.

To the extent that Enzer deemed the issuance

of stock to constitute payment for services to be
rendered in the future, Enzer authorized issuance of
the stock in violation of Nev. Rev. Stat. § 78. 210.
18.

Enzer' s approval of the issuance of LAET stock to

him under any set of minutes or corporate resolution before the
Court is void by reason of his breach of fiduciary duty.
19.

Enzer committed common law fraud on LAET by

reason of his conduct cited at Conclusion of Law No. 17(b)
through (h) above.
20.

The award of LAET stock to Enzer, insofar as the

consideration cited is "Consulting Services under Consulting
Agreement," is void for lack of consideration, and the
Consulting Agreement is void because its execution was not
authorized by a sufficient vote of the LAET board of directors
and because the referenced document has been tampered with and
manipulated by Enzer.
21.

Enzer has failed to meet his burden of proving by

a preponderance of the evidence any estoppel theory advanced in
this Court because any payment of stock could only legally be
for past services and, hence, there could be no detrimental
reliance as to future performance.
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22.

Enzer has failed to meet his burden of proving by

a preponderance of the evidence that LAET, acting with full
knowledge of the facts relevant to the issuance of 3. 5 million
shares of LAET stock to Enzer, ratified that issuance or waived
any objection to that issuance.
23.

(a) Enzer' s having no valid claim to the stock

and proceeds held by this Court and (b) both the stock now held
by the Court and the stock from which the proceeds were derived
having come from the treasury of LAET, LAET is entitled to the
entry of Judgment declaring it the rightful owner of the stock
and proceeds and directing the Clerk of this Court to release
to LAET such stock and proceeds held by that office in
connection with this action.
DATED this

U ^ day of March, 1993.
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